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Dobbins, Fisher & Pittman Associates, Inc. 
d/b/a Dobbins, Fisher & Pittman Realtors 
339 3rd A venue 

Docket No. TSCA-03-2tfiU10325 

South Charleston, WV 25303 
Respondent 

Proceeding under Section 16(a) 
15 U.S.C. § 2615(a}, the Toxic 
Substances Control Act 

INITIAL DECISION AND DEFAULT ORDER 

This Default Order is issued in a case brou1ht under the authority of Section 16(a) ofthe 

Toxic Substances Control Act ("TSCA"), 15 U.S.~.§ 2615(a). The Complaint and Notice of 

Right to Request Hearing ("Complaint") alleged tJat Dobbins, Fisher & Pittman Associates, Inc., 

d/b/a Dobbins, Fisher & Pittman Realtors ("Respotdent") violated Section 409 ofTSCA, 15 

U.S.C. § 2689, the Residential Lead-Based Paint Hazard Reduction Act of 1992 ("RLBPHRA"), 

42 U.S.C. §§ 4851 et seg., and the federal regulati,ns promulgated thereunder, set forth in 40 

C.F.R. Part 745, Subpart F (also known as the "Disclosure Rule"). 

The Motion for Default Order ("Motion for Default") filed by Director for the Land and 

Chemicals Division, EPA Region III ("Complainant") in this proceeding seeks an Order 

assessing a twenty-six thousand, five hundred and Ln dollar ($26,51 0) civil penalty against 

Respondent in relation to two (2) sales agreements and seven (7) lease agreements associated 

with nine (9) different target housing units in West Virginia. 

FINDINGS F FACT 

Pursuant to 40 C.F .R. § 22.17 and based on the entire record, I make the following 
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findings of fact: 

1. As set forth in the Complaint, the following nine (9) properties listed below are, and at all 

times relevant to the violations were, "targlt housing" as defined at RLBPHRA Section 

1004(27), 42 U.S.C. § 4851 b(27), TSCA S ction 401 (17), 15 U.S.C. § 2681(17), and 40 

C.F.R. §745.103. See 40 C.F.R. §745.103 defining "target housing" as "any housing 

constructed prior to 1978, except housing £ r the elderly or persons with disabilities 

(unless any child who is less than 6 years o age resides or is expected to reside in such 

housing) or any 0-bedroom dwelling"). 

a. 612 Margaret Street, Charleston, 

b. 41 Marilynn Road, Scott Depot, WV 

c. 5114 Dean Drive, Crosslanes, WV 

d. 119 Washington Avenue, Dunbar~ 

e. 1433 Mountain Road, Charleston, wr 
f. 1422 Fourth A venue, Charleston, w{-

g. 649 Gordon Drive, Charleston, WV 

h. 4614 Venable A venue, Charleston, 

i. 4308 Jones A venue, South Chariest], WV 

2. As set forth in the Complaint, Respondent Jobbins, Fisher & Pittman Associates, Inc. 

("Respondent") served as an "agent," as tha~ term is defined in 40 C.F.R. §745.103, for 

sale and lease agreements associated with thb nine different target housing units listed 

above. See 40 C.F.R. § 745.103 (defining n "agent" as "any party who enters into a 

contract with a seller or lessor, including an party who enters into a contract with a 

2 



representative of the seller or lessor, for the purpose of selling or leasing target 

housing."). 

3. On June 30, 2010 an Administrative Com laint was issued to Respondent by the 

Complainant, pursuant to Section 16(a) of SCA, 15 U.S.C. §2615(a), the federal 

regulations set forth at 40 C.P.R. Part 745, Subpart P, and in accordance with the 

Consolidated Rules of Practice Governing he Administrative Assessment of Civil 

Penalties and the Revocation/Terminationlr Suspension of Permits, 40 C.P.R. Part 22 

("Consolidated Rules"). 

4. The Complaint alleged, in 46 counts, that espondent violated TSCA and RLBPHRA by: 

a. Under 40 C.P.R.§ 745.118(e), faili1g to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the April3, 2007 contract for the sale ofthe Margaret Street 
Property included the Receipt oflnijOrmation Statement required by 40 C.P.R. 
§ 745.113(a)(4), in violation ofRLBPHRA Section 1018(b)(5), 42 U.S.C. 
§ 4852d(b )( 5), and TSCA Section 4f9, 15 U.S .C. § 2689. Com pl. , 17. 

b. Under 40 C.P.R.§ 745.118(e), failing to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the April3, 2~1 

7 contract for the sale ofthe Margaret Street 
Property included the Risk Assessm nt Statement required by 40 C.P.R. 
§ 745.113(a)(5), in violation ofRLlPHRA Section 1018(b)(5), 42 U.S.C. 
§ 4852d(b)(5), and TSCA Section 4 9, 15 U.S.C. § 2689. Compl. ~ 18. 

c. Under 40 C.P.R.§ 745.118(e), faili g to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the May 3, 2od7 contract for the sale ofthe Marilynn Road 
Property included the Receipt of Infbrmation Statement required by 40 C.P.R. 
§ 745.113(a)(4), in violation ofRL~PHRA Section 1018(b)(5), 42 U.S.C. 
§ 4852d(b)(5), and TSCA Section 4(1)9, 15 U.S.C. § 2689. Compl. ~ 25. 

d. Under 40 C.P.R.§ 745.118(e), faili \g to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the May 3, 20~ contract for the sale ofthe Marilynn Road 
Property included the Risk Assessm~nt Statement required by 40 C.P.R. 
§ 745.113(a)(5), in violation ofRLB HRA Section 1018(b)(5), 42 U.S.C. 
§ 4852d(b)(5), and TSCA Section 4 9, 15 U.S.C. § 2689. Comp. ~ 26. 

e. Under 40 C.P.R. § 745.118(e), failin\ to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the August 24, g006 contract for lease ofthe Dean Drive 
Property included, as an attachment r within the contract, the Lead Warning 
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f. 

Statement required by 40 C.P.R.§ V45.113(b)(l), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 43. l 
Under 40 C.P.R.§ 745.118(e), faili g to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the August 24f 2006 contract for the lease of the Dean Drive 
Property included, as an attachmen~ or within the contract, the Disclosure 
Statement required by 40 C.P.R § 745.113(b)(2), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 48i2d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 44. 

g. Under 40 C.P.R.§ 745.118(e), faili g to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the August 24 2006 contract for lease ofthe Dean Drive 
Property included, as an attachmen or within the contract, the Disclosure List 
required by 40 C.P.R. §745.113(b)( ), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5r, and TSCA Section 409, 15 U.S.C. § 2689. 
Compl., 45. 

1 h. Under 40 C.P.R.§ 745.118(e), failiJg to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the August 24,2006 contract for lease ofthe Dean Drive 
Property included, as an attachment or within the contract, the Receipt of 
Information Statement required by 10 C.P.R. § 745.113(b)(4), in violation of 
RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and TSCA Section 409, 
15 U.S.C. § 2689. Compl. ~ 46. J 

1. Under 40 C.P.R.§ 745.118(e), faili g to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the August 24,2006 contract for lease ofthe Dean Drive 
Property included, as an attachment or within the contract, the Agent Statement 
required by 40 C.P.R.§ 745.113(b)( ), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5 , and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ~ 47. 

J. Under 40 C.P.R.§ 745.118(e), failing to ensure, pursuant to 40 C.P.R. 
§ 745.115(a)(2), that the August 24,~006 contract for lease ofthe Dean Drive 
Property included, as an attachment r within the contract, the Certification of 
Accuracy required by 40 C.P.R. § 7 5.113(b)(6), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485Qd(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 48. \ 

k. Under 40 C.P.R.§ 745.118(e), failin~ to ensure, pursuant to 40 C.P.R. 
§ 115(a)(2), that the May 16, 2007 c?ntract for lease ofthe Washington Avenue 
Property included, as an attachment ?r within the contract, the Lead Warning 
Statement required by 40 C.P.R.§ 715.113(b)(l), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485 d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~59. 
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1. Under 40 C.F.R. § 745.118(e), failing to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 16,2007 ontract for the lease ofthe Washington 
A venue Property included, as an at achment or within the contract, the Disclosure 
Statement required by 40 C.F.R § ~45.113(b)(2), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 48 2d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 60. 

m. Under 40 C.F.R. § 745.118(e), failirg to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 16, 2007 fontract for the lease of the Washington 
A venue Property included, as an at~achment or within the contract, the Disclosure 
List required by 40 C.F.R. §745.11, (b)(3), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5), and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ~ 61. 

n. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 16, 2007 bontract for the lease of the Washington 
A venue Property included, as an att~chment or within the contract, the Receipt of 
Information Statement required by fO C.F.R. § 745.113(b)(4), in violation of 
RLBPHRA Section 1018(b)(5), 42 r.S.C. § 4852d(b)(5), and TSCA Section 409, 
15 U.S.C. § 2689. Compl. ~ 62. 

o. Under 40 C.F.R. § 745.118(e), failil]lg to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 16,2007 dontract for the lease ofthe Washington 
Avenue Property included, as an att~chment or within the contract, the Agent 
Statement required by 40 C.F.R. § 145.113(b)(5), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 4812d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 63. 

p. Under 40 C.F.R. § 745.118(e), failing to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 16, 2007 9ontract for the lease of the Washington 
A venue Property included, as an att chment or within the contract, the 
Certification of Accuracy required y 40 C.F.R. § 745.113(b)(6), in violation of 
RLBPHRA Section 1018(b)(5), 42 .S.C.§ 4852d(b)(5), and TSCA Section 409, 
15 U.S.C. § 2689. Compl. ~ 64. 

q. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 31, 2007 c~ntract for the lease of the Mountain Road 
Property included, as an attachment r within the contract, the Lead Warning 
Statement required by 40 C.F.R. § 7 5.113(b)(1), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485kd(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 75. 

r. Under 40 C.F.R. § 745.118(e), failin to ensure, pursuant to 40 C.F.R. 
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s. 

t. 

u. 

v. 

§ 115(a)(2), that the May 31, 2007 ontract for the lease of the Mountain Road 
Property included, as an attachmen or within the contract, the Disclosure 
Statement required by 40 C.F.R § f45.113(b)(2), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 48B2d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 76. I 

Under 40 C.F.R. § 745.118(e), failipg to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 31,2007 pontract for the lease ofthe Mountain Road 
Property included, as an attachmen' or within the contract, the Disclosure List 
required by 40 C.F.R. §745.113(b)G3), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(t, and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ~ 77. 

Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 31, 2007 bontract for the lease of the Mountain Road 
Property included, as an attachmen~ or within the contract, the Receipt of 
Information Statement required by tO C.F.R. § 745.113(b)(4), in violation of 
RLBPHRA Section 1018(b)(5), 42 [.S.C.§ 4852d(b)(5), and TSCA Section 409, 
15 U.S.C. § 2689. Compl. ~ 78. 

Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 31, 2007 ~ontract for the lease of the Mountain Road 
Property included, as an attachment\ or within the contract, the Agent Statement 
required by 40 C.F.R. § 745.113(b)~5), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5r, and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ~ 79. 

Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the May 31, 2007 ontract for the lease of the Mountain Road 
Property included, as an attachment or within the contract, the Certification of 
Accuracy required by 40 C.F.R. § 7 5.113(b)(6), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 48 2d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 80. 

w. Under 40 C.F.R. § 745.118(e), failittg to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the August 17, 200~ contract for the lease of the Fourth Avenue 
Property included, as an attachment or within the contract, the Lead Warning 
Statement required by 40 C.F.R. § 7 5.113(b)(l), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485 d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 91. 

x. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the August 17,200¥ contract for the lease of the Fourth Avenue 
Property included, as an attachment br within the contract, the Disclosure 
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y. 

z. 

Statement required by 40 C.F.R § V45.113(b)(2), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 48B2d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 92. l 
Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the August 17, 2017 contract for the lease of the Fourth Avenue 
Property included, as an attachmen 1 or within the contract, the Disclosure List 
required by 40 C.F.R. §745.113(b) ), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5 , and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ~ 93. 

Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the August 17,2017 contract for the lease ofthe Fourth Avenue 
Property included, as an attachment or within the contract, the Receipt of 
Information Statement required by 

1

0 C.F.R. § 745.113(b)(4), in violation of 
RLBPHRA Section 1018(b)(5), 42 .S.C.§ 4852d(b)(5), and TSCA Section 409, 
15 U.S.C. § 2689. Compl. ~ 94. 

aa. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the August 17, 20 7 contract for the lease of the Fourth Avenue 
Property included, as an attachment or within the contract, the Agent Statement 
required by 40 C.F.R. § 745.113(b) 5), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5}, and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ~ 95. 

bb. Under 40 C.F.R. § 745.118(e), failing to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the August 17, 200~~ contract for the lease of the Fourth Avenue 
Property included, as an attachment or within the contract, the Certification of 
Accuracy required by 40 C.F.R. § 7 5.113(b)(6), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 4812d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 96. 

cc. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the September 14, l007 contract for lease ofthe Gordon Drive 
Property included, as an attachment br within the contract, the Lead Warning 
Statement required by 40 C.F.R. § 745.113(b)(l), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485~d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 107. 1 

dd. Under 40 C.F.R. § 745.118(e), failin to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the September 14, 007 contract for lease ofthe Gordon Drive 
Property included, as an attachment br within the contract, the Disclosure 
Statement required by 40 C.F.R § 745.113(b)(2), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485~d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 1 08. 
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ee. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the September 14, 2007 contract for lease ofthe Gordon Drive 
Property included, as an attachment or within the contract, the Disclosure List 

I 
required by 40 C.F.R. §745.113(b)fj3), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(l), and TSCA Section 409, 15 U.S.C. § 2689. 

Compl., 109. .I 
ff. Under 40 C.F.R. § 745.118(e), failing to ensure, pursuant to 40 C.F.R. 

§ 115(a)(2), that the September 14,\2007 contract for lease of the Gordon Drive 
Property included, as an attachmen~or within the contract, the Receipt of 
Information Statement required by fO C.F.R. § 745.113(b)(4), in violation of 
RLBPHRA Section 1018(b)(5), 42r.S.C. § 4852d(b)(5), and TSCA Section409, 
15 U.S.C. § 2689. Compl. ~ 110. 

gg. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the September 14, ~007 contract for lease ofthe Gordon Drive 
Property included, as an attachment1or within the contract, the Age. nt Statement 
required by 40 C.F.R. § 745.113(b) 5), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5 , and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ~ 111. 

hh. Under 40 C.F.R. § 745.118(e), failing to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the September 14,1007 contract for lease of the Gordon Drive 
Property included, as an attachment or within the contract, the Certification of 
Accuracy required by 40 C.F.R. § 7 5.113(b)(6), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 4812d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 112. 

11. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 11, 20(h contract for lease ofthe Venable Avenue 
Property included, as an attachment br within the contract, the Lead Warning 
Statement required by 40 C.F.R. § 7~5.113(b)(l), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485~d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 123. 

JJ. Under 40 C.F.R. § 745.118(e), failin to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 11, 20 7 contract for lease ofthe Venable Avenue 
Property included, as an attachment r within the contract, the Disclosure 
Statement required by 40 C.F.R § 745.113(b)(2), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485td(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 124. 

kk. Under 40 C.F.R. § 745.118(e), failin to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 11, 200~ contract for lease ofthe Venable Avenue 
Property included, as an attachment ([)r within the contract, the Disclosure List 
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required by 40 C.F.R. §745.113(b)~3), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)( ), and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ,-r 125. 

11. Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 11, 2007 contract for lease ofthe Venable Avenue 
Property included, as an attachment or within the contract, the Receipt of 
Information Statement required by fO C.F.R. § 745.113(b )( 4), in violation of 
RLBPHRA Section 1018(b)(5), 42r.S.C. § 4852d(b)(5), and TSCA Section409, 
15 U.S.C. § 2689. Compl. ,-r 126. 

mm.Under 40 C.F.R. § 745.118(e), faili g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 11, 20t7 contract for lease ofthe Venable Avenue 
Property included, as an attachment or within the contract, the Agent Statement 
required by 40 C.F.R. § 745.113(b) 5), in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5 , and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ,-r 127. 

nn. Under 40 C.F.R. § 745.118(e), faililjlg to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 11,2007 contract for lease ofthe Venable Avenue 
Property included, as an attachment\ or within the contract, the Certification of 
Accuracy required by 40 C.F.R. § 7f5.113(b)(6), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 4812d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ,-r 128. 

oo. Under 40 C.F.R. § 745.118(e), faili 
1

g to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 24, 2007 contract for the lease of the Jones Avenue 
Property included, as an attachment lor within the contract, the Lead Warning 
Statement required by 40 C.F.R. § 7~5.113(b)(l), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ,-r 139. I 

pp. Under 40 C.F.R. § 745.118(e), failin~ to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 24,2097 contract for the lease ofthe Jones Avenue 
Property included, as an attachment pr within the contract, the Disclosure 
Statement required by 40 C.F.R § 745.113(b)(2), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 485td(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ,-r 140. 

qq. Under 40 C.F.R. § 745.118(e), failin to ensure, pursuant to 40 C.F.R. 
§ 115(a)(2), that the October 24, 20017 contract for the lease of the Jones Avenue 
Property included, as an attachment ?r within the contract, the Disclosure List 
required by 40 C.F.R. §745.113(b)(3~, in violation ofRLBPHRA Section 
1018(b)(5), 42 U.S.C. § 4852d(b)(5) and TSCA Section 409, 15 U.S.C. § 2689. 
Compl. ,-r 141. 
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I 

rr. Under 40 C.P.R.§ 745.118(e), failing to ensure, pursuant to 40 C.P.R. 
§ 115(a)(2), that the October 24, 20p7 contract for the lease of the Jones Avenue 
Property included, as an attachmen~ or within the contract, the Receipt of 
Information Statement required by tO C.P.R.§ 745.113(b)(4), in violation of 
RLBPHRA Section 1018(b)(5), 42 r.S.C. § 4852d(b)(5), and TSCA Section 409, 
15 U.S.C. § 2689. Compl. ~ 142. 

ss. Under 40 C.P.R.§ 745.118(e), faili g to ensure, pursuant to 40 C.P.R. 
§ 115(a)(2), that the October 24, 20t7 contract for the lease of the Jones Avenue 
Property included, as an attachment or within the contract, the Agent Statement 
required by 40 C.P.R. § 745.113(b) 5), in violation ofRLBPHRA Section 

tt. 

I • 

1018(b)(5), 42 U.S.C. § 4852d(b)(5~, and TSCA SectiOn 409, 15 U.S.C. § 2689. 
Compl ~ 143. 

Under 40 C.P.R.§ 745.118(e), failiip.g to ensure, pursuant to 40 C.P.R. 
§ 115(a)(2), that the October 24, 2007 contract for the lease of the Jones Avenue 
Property included, as an attachment or within the contract, the Certification of 
Accuracy required by 40 C.P.R.§ 7 5.113(b)(6), in violation ofRLBPHRA 
Section 1018(b)(5), 42 U.S.C. § 48 2d(b)(5), and TSCA Section 409, 15 U.S.C. 
§ 2689. Compl. ~ 144. 

5. lhe Complaint did not include a specific p nalty proposal for the violations alleged 

tllerein. 

6. 11 the Motion for Default, Complainant proposes the specific penalty of twenty-six 

tAousand, five hundred and ten dollars ($26\510) for the alleged violations. 

7. 4r C.F .R. § 22 .15( a) provides that Respondfnt must file an answer with the Regional 

Hearing Clerk within thirty (30) days after ~ervice of the complaint, and 40 C.P.R. 

§ 22.15( c) provides that the Respondent has! a right to request a hearing upon the issues 

raised by the complaint and answer. 

I 

8. 4@ C.P.R. § 22.17(a) further provides that a arty may be found in default "after motion, 
I 

upon failure to file a timely answer to the c mplaint: .... Default by respondent 

cJnstitutes, for purposes of the pending pro eeding only, an admission of all facts alleged 

inl the complaint and a waiver of respondent s right to contest such factual allegations." 
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9. ts stated in the Motion for Default and in the supporting Memorandum, on July 1, 2010 

bomplainant successfully served the Com llaint upon the Respondent at the Respondent's 

lorporate business address via a "reliable c mmercial delivery service that provides 

Litten verification of delivery" within the meaning of 40 C.F .R. § 22.5(b )(1) (i.e., 

tnited Parcel Service), as evidenced by a UJPS Proof of Delivery notice confirming the 

I 
delivery. 

I 
1 O.~espondent did not file an Answer to the C mplaint within thirty (30) days of service and 

Has not, to date, filed an answer or other response to the Complaint. 

II. ~n November 10,2010 the Motion for Defult was successfully served on Respondent 

~ia United States Parcel Service, as evidenrd by a UPS Proof of Delivery notice 

crnfirming the delivery. .\ 

12. lfhe Respondent did not file a response tot eMotion for Default. 

CONCLUSIONS OF LAW 

P\rsuant to 40 C .F .R. § 22.17 and based on the entire record, I make the following 

conclusi0ns of law. 

1. The Complaint in this action was lawful y and properly served upon Respondent in 

accordance with the Consolidated Rules See 40 C.P.R. § 22.5(b)(l)(ii)(A). 

2. Respondent was required to file an Answer to the Complaint within thirty (30) days 

3. 

of service of the Complaint. See 40 C.F R. § 22.15(a). 

Respondent failed to file an Answer to the Complaint, and such failure to file an 

Answer to the Complaint, or otherwise 1spond to the Complaint, constitutes an 

admission of all facts alleged in the colplaint, for the purposes of the pending 

II 



proceeding only, and a waiver ofResp ndent's right to a hearing on such factual 

allegations. See 40 C.F.R. §22.17(a). 

4. Complainant's Motion for Default was lawfully and properly served on Respondent. 

5. 

6. 

See 40 C.F.R. § 22.5(b)(2). 

Because the Motion for Default was pr 1 perly served by overnight delivery, 

Respondent was required to file any reJ~onse to the Motion for Default within fifteen 

(15) days of service. See 40 C.F.R. §§ ~2.7(c) and 22.16(b). 

Respondent failed to respond to the Molion for Default, and such failure to respond to 

the Motion for Default is deemed to be waiver of any objection to the granting of 

the Motion. See 40 C.F.R. § 22.16(b). 

7. The following nine (9) properties listed below are and, at all times relevant to the 

violations, were "target housing" as defined at RLBPHRA Section 1 004(27), 42 

U.S.C. § 4851b(27), TSCA Section 401 (17), 15 U.S.C. § 2681(17), and 40 C.F.R. 

§ 745.103. 

a. 612 Margaret Street, Charleston WV 

b. 41 Marilynn Road, Scott Depot, WV 

c. 5114 Dean Drive, Crosslanes, J 
d. 119 Washington A venue, Dunb r WV 

e. 1433 Mountain Road, Charlestot WV 

f. 1422 Fourth Avenue, Charleston!, WV 

g. 649 Gordon Drive, Charleston, WVJ 

h. 4614 Venable A venue, Chariest n, WV 

i. 4308 Jones A venue, South Chari ston, WV 

12 



Compl. ~ 6. 

8. As stated in the Complaint, Responden served as an "agent," as that term is defined 

9. 

10. 

in 40 C.F.R. § 745.103 for sale and lease agreements associated with the nine 

different target housing units listed abo e. See Compl. ~~ 12, 20, 34, 50, 66, 82, 98, 

114, 130. 

MARGARET TREETPROPERTY 

10UNTI 

(Failure to ensure that the contract fori sale of the Margaret Street Property included 

the Receipt ofrformation Statement) 

The Margaret Street Property was housing constructed prior to 1978, and was neither 

"housing for the elderly" or persons w+ disabilities nor a "0-bedroom dwelling" as 

those terms are defined by 40 C.F.R. § r45.103. Compl. ~ 13; see 40 C.F.R 

§ 745.103 (defining "housing for the el erly" as "retirement communities or similar 

types of housing reserved for householAs composed of one or more persons 62 years 

of age or more at the time of initial occlpancy" and "0-bedroom dwelling" as "any 

residential dwelling in which the living area is not separated from the sleeping area"). 

Pursuant to 40 C.F.R. § 745.115(a)(2), each agent shall ensure compliance with all 

requirements of 40 C.F.R. Part 745, Su~part F, and each agent shall "ensure that the 

seller or lessor has performed all activiJes required under§§ 745.107, 745.110, and 

745.113." 

11. 40 C.F.R. § 745.113(a)(2) provides, in elevant part, that each contract shall include 

as an attachment: 

A statement by the seller disclosing the presence of known lead-based 
paint and/or lead-based paint hazards in the target housing being sold 

13 



or indicating no knowledge oft e presence oflead-based paint and/or 
lead based paint hazards. The s~1 ller shall also provide any additional 
information available concemi g the known lead-based paint and/or 
lead-based paint hazards, such s the basis for the determination that 
lead-based paint and/or lead-baJed paint hazards exist, the location of 
the lead-based paint and/or leadlbased paint hazards and the condition 
of the painted surfaces. 

12. 40 C.P.R.§ 745.113(a)(4) provides, in elevant part, that each contract to sell target 

13. 

14. 

15. 

housing shall include as an attachment I'[ a] statement by the purchaser affirming 

receipt of the information set out in parrgraphs (a)(2) and (a)(3) of this section and 

the lead hazard information pamphlet r~quired under 15 U.S.C. 2696." ("Receipt of 

Information Statement"). 

Respondent failed to ensure that the Ap il 3, 2007 contract for the sale of the 

Margaret Street Property included the Receipt of Information Statement required by 

40 C.P.R.§ 745.113(a)(4). Compl. ~ J. · 
Respondent violated RLBPHRA Sectiob1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the April3, 2007 

contract for the sale of the Margaret Stjet Property included the Receipt of 

Information Statement required by 40 J.F.R. § 745.113(a)(4). 

Cl UNTil 

(Failure to ensure that the contract for sale of the Margaret Street Property included 

the Risk Ass

1 

ssment Statement) 

The Margaret Road Property was hous1g constructed prior to 1978 and was neither 

"housing for the elderly" or persons wit I disabilities nor a "0-bedroom dwelling" as 

those terms are defined by 40 C.P.R.§ 45.103. Compl. ~ 13. 
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16. Pursuant to 40 C.F.R. § 745.115(a)(2), ach agent shall ensure compliance with all 

requirements of 40. C.F.R. Part 745, S bpart F which includes, in relevant part, that 

agents are required to "ensure that the seller or lessor has performed all activities 

required under§§ 745.107,745.110, 745.113." 

17. 40 C.F.R. § 745.113(a)(5) provides, in elevant part, that each contract to sell target 

18. 

19. 

20. 

housing shall include as an attachment, "[a] statement by the purchaser that he/she 

has either: 

i. Received the opportunity to conduct the risk assessment or inspection 
required by§ 745.110(a); or 

ii. Waived the opportunity." ('[Risk Assessment Statement"). 

Respondent failed to ensure that the Ap il 3, 2007 contract for the sale of the 

C.F.R. § 745.113(a)(5) Compl. ~ 16. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the Apri13, 2007 

contract for the sale of the Margaret Stn~et Property included the Risk Assessment 

Smtement reqillred by 40 ~::~ ::::l::s~ROPERTY 
c IUNT III 

(Failure to ensure that the contract for ale of the Marilynn Road Property included 

the Receipt of l1l formation Statement) 

Pursuant to 40 C.F.R. § 745.115(a)(2), 1ach agent shall ensure compliance with all 

requirements of 40. C.F.R. Part 745, Sufupart F which includes, in relevant part, that 
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agents are required to "ensure that the eller or lessor has performed all activities 

required under§§ 745.107,745.110, and 745.113." 

21. 40 C.F.R. § 745.113(a)(2) provides, in elevant part, that each contract shall include 

as an attachment: 

A statement by the seller disclo~ing the presence of known lead-based 
paint and/or lead-based paint hae:ards in the target housing being sold 
or indicating no knowledge oft~1 e presence of lead-based paint and/or 
lead based paint hazards. The s ller shall also provide any additional 
information available concemin the known lead-based paint and/or 
lead-based paint hazards, such ~s the basis for the determination that 
lead-based paint and/or lead-ba ed paint hazards exist, the location of 
the lead-based paint and/or lead based paint hazards and the condition 
of the painted surfaces. 

22. 40 C.F.R. § 745.113(a)(4) provides, in ,elevant part, that each contract to sell target 

housing shall include as an attachment, "[a] statement by the purchaser affirming 

receipt of the information set out in paragraphs (a)(2) and (a)(3) of this section and 

the lead hazard information pamphlet rlquired under 15 U.S.C. 2696" ("Receipt of 

Information Statement"). 

23. Respondent failed to ensure that theM y 3, 2007 contract for the sale of the Marilynn 

24. 

Road Property included the Receipt of I formation Statement required by 40 C.F .R. 

§ 745.113(a)(4). Compl. ,-[ 23. 

Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the May 3, 2007 

contract for the sale of the Marilynn Rold Property included the Receipt of 

Information Statement required by 40 C.F.R. § 745.113(a)(4). 
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25. 

26. 

C UNTIV 

(Failure to ensure the contract for salr of the Marilynn Road Property included the 

Risk Asse sment Statement) 

Pursuant to 40 C .F .R. § 7 4 5.115 (a )(2 ), ~ach agent shall ensure compliance with all 

requirements of 40 C.F.R. Part 745, Surpart F which includes, in relevant part, that 

agents are required to "ensure that the seller or lessor has performed all activities 

required under§§ 745.107, 745.110, jd 745.113." 

40 C.F.R. § 745.113(a)(5) provides, intelevant part, that each contract to sell target 

housing shall include as an attachment, "[a] statement by the purchaser that he/she 

has either: 

(i) Received the opportunity to conduct the risk assessment or inspection 
required by § 745.11 O(a); o 

(ii) Waived the opportunity." ('Risk Assessment Statement"). 

27. Respondent failed to ensure that theM y 3, 2007 contract for the sale of the Marilynn 

28. 

Road Property included the Risk Assessment Statement required by 40 C.F .R. § 

745.113(a)(5). Compl. 'tf24. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bl failing to ensure that the May 3, 2007 

contract for the sale of the Marilynn Ro~d Property included the Risk Assessment 

Statement required by 40 C.F.R. § 745.~ 13(a)(5). 
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DEAN DRIVE PROPERTY 

COUNTV 

(Failure to ensure that the contract for lease of the Dean Drive Property included the 

Lead Wa ing Statement) 

29. Pursuant to 40 C.F.R. § 745.113(b)(l), each contract to lease target housing shall 

include, as an attachment or within the ontract, a "Lead Warning Statement" 

containing the language set forth therein. 

30. The August 24, 2006 contract for lease of the Dean Drive Property did not include the 

31. 

32. 

Lead Warning Statement required by 4ID C.F.R. § 745.113(b)(l). Compl. ~ 37. A 

Lead Warning Statement was included ~n a form later appended to such contract on 

June 25, 2008. Id. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bl failing to ensure that the August 24, 2006 

contract for the lease of the Dean Drivetroperty included, as an attachment or within 

the contract, the Lead Warning State:1::u:d by 40 C.F.R. § 74 5.113(b )(l). 

(Failure to ensure that the contract for lease of the Dean Drive Property included the 

DisclosLe Statement) 

Pursuant to 40 C.F .R. § 7 4 5.113 (b )(2) erch contractto lease target housing shall 

include, as an attachment or within the rntract: 

A statement by the lessor disclosin~[the presence of known lead-based paint 
and/or lead-based paint hazards in tlie target housing being leased or indicating no 
knowledge of the presence of1ead-b~sed paint and/or lead-based paint hazards. 
The lessor shall also provide any adcllitional information available concerning the 
known lead-based paint and/or lead-

1

1based paint hazards, such as the basis for the 
determination that lead-based paint and/or lead-based paint hazards exist, the 
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location of the lead-based paint and/or lead-based paint hazards and the condition 
of the painted surfaces. ("Disclosu~e Statement.") 

33. The August 24, 2006 contract for lease of the Dean Drive Property did not include the 

Disclosure Statement required by 40 C F.R. § 745.113(b)(2). Compl. ~ 38. A 

statement that the lessor has no knowle ge of lead-based paint or lead-based paint 

hazards was included in a form later appended to such contract on June 25, 2008. Id. 

34. Respondent violated RLBPHRA Secti n 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b failing to ensure that the August 24, 2006 

contract for the lease of the Dean Drive Property included, as an attachment or within 

the contract, the Disclosure Statement r quired by 40 C.F.R. § 745.113(b)(2). 

COUNT VII 

(Failure to ensure that the contract for lease of the Dean Drive Property included the 

Disc osure List) 

35. Pursuant to 40 C.F.R. § 745.113(b)(3) ach contract to lease target housing shall 

include, as an attachment or within the ' ontract: 

[a] list of any records or reports avmlable to the seller pertaining to lead-based 
paint and/or lead-based paint hazards in the housing that have been provided to 
the lessee. If no such records or repbrts are available, the lessor shall so indicate. 
("Disclosure List"). 

36. The August 24, 2006 contract for lease of the Dean Drive Property did not include the 

Disclosure List required by 40 C.F.R. § 1745.113(b)(3). Compl. ~ 39. A statement 

that the lessor has no reports or records bertaining to lead-based paint or lead-based 

paint hazards was included in a form latbr appended to such contract on June 25, 

2008. Id. 

19 



37. Respondent violated RLBPHRA Secti n 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 y failing to ensure that the August 24, 2006 

contract for the lease of the Dean Driv Property included, as an attachment or within 

the contract, the Disclosure List requir d by 40 C.P.R.§ 745.113(b)(3). 

(Failure to ensure that the contract for lease of the Dean Drive Property included the 

Receipt of In ormation Statement) 

38. Pursuant to 40 C.P.R.§ 745.113(b)(4) ~ach contract to lease target housing shall 

include, as an attachment or within the bontract, "[a] statement by the lessee affirming 

receipt of the information set out in parlgraphs (b)(2) and (b)(3) of this section and 

the lead hazard information pamphlet Jquired under 15 U.S.C. 2696." ("Receipt of 

39. 

40. 

Information Statement"). 

The August 24, 2006 contract for lease of the Dean Drive Property did not include the 

Receipt oflnformation Statement required by 40 C.P.R.§ 745.113(b)(4). Compl. 

such contract on June 25, 2008. Id. 

Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b~ failing to ensure that the August 24, 2006 

contract for the lease of the Dean Drive Property included, as an attachment or within 

the contract, the Receipt of Information Statement required by 40 C.F .R. 

§ 745.113(b)(4). 
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C UNTIX 

(Failure to ensure that the contract for lease of the Dean Drive Property included the 

Agent Statement) 

41. Pursuant to 40 C.F.R. § 745.113(b)(5) ach contract to lease target housing in which 

"one or more agents are involved in the transaction ... on behalf of the lessor" shall 

include as an attachment or within the ontract a statement that: 

i. 

11. 

The agent has informed the lessor of the [lessor's] obligations under 42 
U.S.C. § 4852d; and \ 
The agent is aware of his/her duty to ensure compliance with the 
requirements of [40 C.F.R. Hart 745, Subpart F]. ("Agent Statement"). 

42. The August 24, 2006 contract for lease fthe Dean Drive Property did not include the 

43. 

44. 

Agent Statement required by 40 C.F.R. § 745.113(b)(5). Compl. ~ 41. An Agent 

Statement was included in a form later lppended to such contract on June 25, 2008. 

I d. 

Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b failing to ensure that the August 24, 2006 

contract for the lease of the Dean Drive roperty included, as an attachment or within 

the contract, the Agent Statement requirl_d by 40 C.F.R. § 745.113(b)(5). 

CIDUNTX 

(Failure to ensure that the contract for 1 ase of the Dean Drive Property included the 

Certificati n of Accuracy) 

Pursuant to 40 C.F.R. § 745.113(b)(6) each contract to lease target housing shall 

include as an attachment or within the ctntract, "the signatures of the lessors, agents, 

and lessees, certifying to the accuracy o~ their statements, to the best of their 

knowledge, along with the dates of the signature" ("Certification of Accuracy"). 
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45. The August 24, 2006 contract for lease of the Dean Drive Property did not include the 

46. 

47. 

48. 

49. 

Certification of Accuracy required by 0 C.P.R.§ 745.113(b)(6). Compl. ~ 42. A 

Certification of Accuracy was included in a form later appended to such contract on 

June 25, 2008. Id. 

Respondent violated RLBPHRA Secti n 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the August 24, 2006 

contract for the lease of the Dean Drive Property included, as an attachment or within 

the contract, the Certification of Accur cy required by 40 C.P.R.§ 745.113(b)(6). 

W ASHINGTON\A VENUE PROPERTY 

C~UNTXI 
(Failure to ensure that the contract fAr lease of the Washington Avenue Property 

included the Leld Warning Statement) 

Pursuant to 40 C.P.R.§ 745.113(b)(1), iach contract to lease target housing shall 

include, as an attachment or within the Lntract, a "Lead Warning Statement" 

containing the language set forth thereil. 

The May 16, 2007 contract for lease ofthe Washington Avenue Property did not 

include the Lead Warning Statement re1uired by 40 C. F .R. § 7 4 5 .113(b )( 1). Compl. 

~53. A Lead Warning Statement was i~cluded in a form later appended to such 

contract on June 10, 2008. I d. 

Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b failing to ensure that the May 16, 2007 

contract for the lease ofthe Washington Avenue Property included, as an attachment 
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50. 

or within the contract, the Lead Warni g Statement required by 40 C.F.R. 

§ 745.113(b)(l). I 

COUNT XII 

(Failure to ensure that the contract fL lease of the Washington Avenue Property 

included the ~isclosure Statement) 

Pursuant to 40 C.F.R. § 745.113(b)(2) lach contract to lease target housing shall 

include, as an attachment or within the hontract: 

A statement by the lessor disclosing the presence of known lead-based paint 
and/or lead-based paint hazards in the target housing being leased or indicating no 
knowledge of the presence oflead-tlased paint and/or lead-based paint hazards. 
The lessor shall also provide any ad~itional information available concerning the 
known lead-based paint and/or leadTbased paint hazards, such as the basis for the 
determination that lead-based paint fiDdler lead-based paint hazards exist, the 
location of the lead-based paint ancUor lead-based paint hazards and the condition 
of the painted surfaces. ("Disclosur Statement"). 

51. The May 16, 2007 contract for lease of he Washington Avenue Property did not 

include the Disclosure Statement required by 40 C.F.R. § 745.113(b)(2). Compl. 

~ 54. A statement that the lessor has no knowledge of lead-based paint or lead-based 

paint hazards was included in a form lat r appended to such contract on June 10, 

2008. Id. 

52. Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b failing to ensure that the May 16, 2007 

contract for the lease of the Washington Avenue Property included, as an attachment 

or within the contract, the Disclosure Statement required by 40 C.F.R. 

§ 745.113(b)(2). 
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53. 

c IUNTXIII 

(Failure to ensure that the contract for lease of the Washington Avenue Property 

included tte Disclosure List) 

Pursuant to 40 C.P.R. § 745.113(b)(3) each contract to lease target housing shall 

include, as an attachment or within the contract: 

A list of any records or reports avai able to the seller pertaining to lead­
based paint and/or lead-based painttazards in the housing that have been 
provided to the lessee. If no such re ords or reports are available, the 
lessor shall so indicate. ("Disclosu e List"). 

54. The May 16, 2007 contract for lease of the Washington Avenue Property did not 

55. 

56. 

include the Disclosure List required by 40 C.P.R. § 745.113(b)(3). Compl. ~55. A 

statement that the lessor has no reports or records pertaining to lead-based paint or 

lead-based paint hazards was included 1n a form later appended to such contract on 

June 10, 2008. I d. 

Respondent violated RLBPHRA SectiT 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 br failing to ensure that the May 16, 2007 

contract for the lease of the Washingtoj Avenue Property included, as an attachment 

or within the contract, the Disclosure dst required by 40 C.P.R.§ 745.113(b)(3). 

C1UNTXN 
(Failure to ensure that the contract for lease of the Washington Avenue Property 

included the Receipt of Information Statement) 

Pursuant to 40 C.P.R. § 745.113(b)(4) lach contract to lease target housing shall 

include, as an attachment or within the lontract, "[a] statement by the lessee affirming 

receipt of the information set out in parlgraphs (b)(2) and (b)(3) of this section and 
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57. 

58. 

59. 

the lead hazard information pamphlet required under 15 U.S.C. 2696" ("Receipt of 

Information Statement"). 

The May 16, 2007 contract for lease o1 the Washington A venue Property did not 

include the Receipt oflnformation Statrment required by 40 C.F.R. § 745.113(b)(4). 

Compl. ~ 56. A Receipt of Information Statement was included in a form later 

appended to such contract on June 10, loos. Id. 

Respondent violated RLBPHRA Sectijn 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 J~ failing to ensure that the May 16, 2007 

contract for lease of the Washington ALnue Property included, as an attachment or 

within the contract, the Receipt of InfoLation Statement required by 40 C.F .R. 

§ 745.113(b)(4). 

CJUNTXV 

(Failure to ensure that the contract fmr lease ofthe Washington Avenue Property 

included thii Agent Statement) 

Pursuant to 40 C.F.R. § 745.113(b)(5) ach contract to lease target housing in which 

"one or more agents are involved in the transaction ... on behalf of the lessor" shall 

include as an attachment or within the rntract a statement that: 

i. The agent has informed the lessor of the [lessor's] obligations under 42 
U.S.C. § 4852d; and I 

11. The agent is aware of hislhet duty to ensure compliance with the 
requirements of [40 C.F.R. 'art 745, Subpart F]. ("Agent Statement"). 

60. The May 16, 2007 contract for lease of he Washington Avenue Property did not 

include the Agent Statement required b~ 40 C.F.R. § 745.113(b)(5). Compl. ~57. 

An Agent Statement was included in a form later appended to such contract on 

June 10, 2008. Id. 
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61. 

62. 

Respondent violated RLBPHRA Sectiln 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 By failing to ensure that the May 16, 2007 

contract for the lease of the Washingtor Avenue Property included, as an attachment 

or within the contract, the Agent Statelent required by 40 C.F.R. § 745.113(b)(5). 

cduNTXVI 

(Failure to ensure that the contract fL lease of the Washington Avenue Property 

included the cekification of Accuracy) 

Pursuant to 40 C.F.R. § 745.113(b)(6) lach contract to lease target housing shall 

include as an attachment or within the len tract, "the signatures of the lessors, agents, 

and lessees, certifying to the accuracy jftheir statements, to the best of their 

knowledge, along with the dates of the ignature." ("Certification of Accuracy"). 

63. The May 16, 2007 contract for lease of the Washington Avenue Property did not 

include the Certification of Accuracy r quired by 40 C.F.R. § 745.113(b)(6). Compl. 

~58. A Certification of Accuracy was included in a form later appended to such 

contract on June 10, 2008. I d. 

64. Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b~ failing to ensure that the May 16, 2007 

contract for lease ofthe Washington Ajenue Property included, as an attachment or 

within the contract, the Certification of ccuracy required by 40 C.F .R. 

§ 745.113(b)(6). 
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MOUNTAIN RO D PROPERTY 

COUNT XVII 

(Failure to ensure that the contract for ease of the Mountain Road Property included 

the Lead 

65. Pursuant to 40 C.F.R. § 745.113(b)(l), ach contract to lease target housing shall 

66. 

67. 

68. 

include, as an attachment or within the ontract, a "Lead Warning Statement" 

containing the language set forth thereir 

The May 31, 2007 contract for lease of~he Mountain Road Property did not include 

the Lead Warning Statement required bl 40 C.F.R. § 745.113(b)(l). Compl. ~ 69. A 

Lead Warning Statement was included in a form later appended to such contract on 

June 19, 2008. Id. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S. C. § 2689 bt failing to ensure that the May 31 , 2007 

contract for the lease of the Mountain ~oad Property included, as an attachment or 

within the contract, the Lead Warning Jtatement required by 40 C.F.R. 

§ 745.113(b)(1). 

COUNT XVIII 

(Failure to ensure that the contract for !rase of the Mountain Road Property included 

the Discl,sure Statement) 

Pursuant to 40 C.F.R. § 745.113(b)(2) each contract to lease target housing shall 

include, as an attachment or within the 1ntract: 

[A] statement by the lessor disclosiJ- the presence of known lead-based paint 
and/or lead-based paint hazards in tl}! target housing being leased or indicating no 
knowledge of the presence oflead-bksed paint and/or lead-based paint hazards. 
The lessor shall also provide any additional information available concerning the 
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69. 

70. 

71. 

72. 

known lead-based paint and/or lea~-based paint hazards, such as the basis for the 
determination that lead-based paint and/or lead-based paint hazards exist, the 
location of the lead-based paint and/or lead-based paint hazards and the condition 
of the painted surfaces. ("Disclosute Statement"). 

The May 31, 2007 contract for lease oflthe Mountain Road Property did not include 

the Disclosure Statement required by 4h C.P.R. § 745.113(b)(2). Compl. ~ 70. A 

statement that the lessor has no knowlehge of lead-based paint or lead-based paint 

hazards was included in a form later apbended to such contract on June 19, 2008. Id. 

Respondent violated RLBPHRA Sectioln 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bl failing to ensure that the May 31, 2007 

contract for the lease of the Mountain Joad Property included, as an attachment or 

within the contract, the Disclosure StaJment required by 40 C.P.R.§ 745.113(b)(2). 

C1UNTXIV 

(Failure to ensure that the contract for lease of the Mountain Road Property included 

the Dilclosure List) 

Pursuant to 40 C.P.R. § 745.113(b)(3) jiach contract to lease target housing shall 

include, as an attachment or within the 'ontract: 

A list of any records or reports avail[able to the seller pertaining to lead­
based paint and/or lead-based paint hazards in the housing that have been 
provided to the lessee. If no such redords or reports are available, the 
lessor shall so indicate. ("Disclosurd List"). 

The May 31, 2007 contract for lease of the Mountain Road Property did not include 

the Disclosure List required by 40 C.F.i" § 745.113(b)(3). Compl. ~ 71. A statement 

that the lessor has no reports or records pertaining to lead-based paint or lead-based 

paint hazards was included in a form latbr appended to such contract on June 19, 

2008. Id. 
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73. 

74. 

75. 

76. 

Respondent violated RLBPHRA Sectir l018(b){5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 Jy failing to ensure that the May 31,2007 

contract for the lease of the Mountain load Property included, as an attachment or 

within the contract, the Disclosure List !required by 40 C .F .R. § 7 4 5 .113 (b )(3). 

COUNT XX 

(Failure to ensure that the contract for ~ease of the Mountain Road Property included 

the Receipt oflbformation Statement) 

Pursuant to 40 C.F.R. § 745.1l3(b)(4) 1•ch contract to lease target housing shall 

include, as an attachment or within the contract, "[a] statement by the lessee affirming 

receipt of the information set out in parlgraphs (b)(2) and (b)(3) of this section and 

the lead hazard information pamphlet r quired under 15 U.S.C. 2696." ("Receipt of 

Information Statement"). 

The May 31, 2007 contract for lease of the Mountain Road Property did not include 

the Receipt oflnformation Statement reluired by 40 C.F.R. § 745.113(b)(4). Compl. 

~ 72. A Receipt of Information Statemelt was included in a form later appended to 

such contract on June 19,2008. Id. 

Respondent violated RLBPHRA Sectio11018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b failing to ensure that the May 31, 2007 

contract for lease of the Mountain Road Property included, as an attachment or within 

the contract, the Receipt of Information , tatement required by 40 C.F.R. 

§ 745.113(b)(4). 
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(Failure to ensure that the contract for lease of the Mountain Road Property included 

77. Pursuant to 40 C.F.R. § 745.113(b)(5) ~ach contract to lease target housing in which 

"one or more agents are involved in th~ transaction ... on behalf of the lessor" shall 

include as an attachment or within the dontract a statement that: 

1. The agent has informed the lessor of the [lessor's] obligations under 42 
U.S.C. § 4852d; and I 

n. The agent is aware of his/her duty to ensure compliance with the 
requirements of [40 C.F.R. art 745, Subpart F]. ("Agent Statement"). 

78. The May 31,2007 contract for lease ofthe Mountain Road Property did not include 

79. 

the Agent Statement required by 40 C.

1

.R. § 745.113(b)(5). Compl. ~ 73. An Agent 

Statement was included in a form later appended to such contract on June 19, 2008. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b~ failing to ensure that the May 31, 2007 

contract for the lease of the Mountain ~oad Properly included, as an attaclunent or 

within the contract, the Agent Statemen~ required by 40 C.F.R. § 745.113(b)(5). 

COUNT~II 

(Failure to ensure that the contract for Lase of the Mountain Road Property included 

the CertifiJtion of Accuracy) 

80. Pursuant to 40 C.F.R. § 745.113(b)(6) e ch contract to lease target housing shall 

include as an attachment or within the c ntract, "the signatures of the lessors, agents, 
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and lessees, certifying to the accuracy f their statements, to the best of their 

knowledge, along with the dates of the ignature." ("Certification of Accuracy"). 

81. The May 31, 2007 contract for lease of the Mountain Road Property did not include 

82. 

83. 

84. 

85. 

the Certification of Accuracy required fuy 40 C.P.R.§ 745.113(b)(6). Compl. ~ 74. A 

Certification of Accuracy was included in a form later appended to such contract on 

June 19, 2008. Id. 

Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b~ failing to ensure that the May 31, 2007 

contract for lease of the Mountain Road Property included, as an attachment or within 

the contract, the Certification of Accurty required by 40 C.F .R. § 7 4 5.113 (b)( 6). 

FOURTH A ViENUE PROPERTY 

COJNTXXIII 

I 
(Failure to ensure that the contract for lease of the Fourth Avenue Property included 

the Lead ±ing Statement) 

Pursuant to 40 C.P.R. § 745.113(b)(1), ach contract to lease target housing shall 

include, as an attachment or within the J
1

ontract, a "Lead W aming Statement" 

containing the language .set forth therein. 

The August 17, 2007 contract for lease lfthe Fourth Avenue Property did not include 

the Lead Warning Statement required b140 C.F .R. § 7 4 5 .113(b )(I). Compl. ~ 85. A 

Lead Warning Statement was included in a form later appended to such contract on 

June 5, 2008. Id. j 
Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b failing to ensure that the August 17, 2007 
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86. 

87. 

88. 

contract for the lease of the Fourth Av nue Property included, as an attachment or 

within the contract, the Lead Warning $tatement required by 40 C.F.R. 

§ 745.113(b)(l). l 
CO NTXXIV 

(Failure to ensure that the contract for lease of the Fourth Avenue Property included 

the Disci sure Statement) 

Pursuant to 40 C.F.R. § 745.113(b)(2) each contract to lease target housing shall 

include, as an attachment or within the bontract: 

A statement by the lessor disclosin& the presence of known lead-based paint 
and/or lead-based paint hazards in tpe target housing being leased or indicating no 
knowledge of the presence oflead-oased paint and/or lead-based paint hazards. 
The lessor shall also provide any ad~itional information available concerning the 
known lead-based paint and/or lead-based paint hazards, such as the basis for the 
determination that lead-based pain;~nd/or lead-based paint hazards exist, the 
location of the lead-based paint andfor lead-based paint hazards and the condition 
of the painted surfaces. ("Disclosu~e Statement.") 

The August 17, 2007 contract for lease rfthe Fo~rth Avenue Property did not include 

the Disclosure Statement required by 40 C.F.R. § 745.113(b)(2). Compl. ~ 86. A 

statement that the lessor has no knowle1ge of lead-based paint or lead-based paint 

hazards was included in a form later apbended to such contract on June 5, 2008. Id. 

Respondent violated RLBPHRA Sectiol1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the August 17,2007 

contract for the lease of the Fourth Avelue Property included, as an attachment or 

within the contract: the Disci osure Stattent required by 40 C.F .R. § 7 4 5 .113(b )(2). 

CO NTXXV 
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89. 

90. 

91. 

92. 

(Failure to ensure that the contract for lease of the Fourth Avenue Property included 

the Disclosure List) 

Pursuant to 40 C.P.R. § 745.113(b)(3) ~ach contract to lease target housing shall 

include, as an attachment or within the lontract: 

[a] list of any records or reports avaHable to the seller pertaining to lead-based 
paint and/or lead-based paint hazards in the housing that have been provided to 
the lessee. If no such records or repbrts are available, the lessor shall so indicate. 
("Disclosure List"). I 

The August 17, 2007 contract for lease rf the Fourth A venue Property did no.t include 

the Disclosure List required by 40 C.P.R.§ 745.113(b)(3). Compl. ~ 87. A statement 

that the lessor has no reports or records lnertaining to lead-based paint or lead-based 

paint hazards was included in a form laLr appended to such contract on June 5, 2008. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the August 17, 2007 

contract for the lease ofthe Fourth Avelue Property included, as an attachment or 

within the contract, the Disclosure List Lquired by 40 C.P.R.§ 745.113(b)(3). 
I . 

COUNT XXVI 

(Failure to ensure that the contract for 1ease of the Fourth Avenue Property included 

the Receipt of Information Statement) 

Pursuant to 40 C.P.R.§ 745.113(b)(4) elch contract to lease target housing shall 

include, as an attachment or within the contract, "[a] statement by the lessee affirming 

receipt of the information set out in para raphs (b)(2) and (b)(3) of this section and 
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the lead hazard information pamphlet r quired under 15 U.S.C. 2696." (Receipt of 

Information Statement"). 

93. The August 17, 2007 contract for lease of the Fourth Avenue Property did not include 

94. 

the Receipt oflnformation Statement r~quired by 40 C.P.R.§ 745.113(b)(4). Compl. 

,-r 88. A Receipt of Information Statemlnt was included in a form later appended to 

such contract on June 5, 2008. Id. 

Respondent violated RLBPHRA Sectioln 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b~ failing to ensure that the August 17, 2007 

contract for lease ofthe Fourth Avenue Property included, as an attachment or within 

the contract, the Receipt ofinformation Statement required by 40 C.P.R. 

§ 745.113(b)(4). 

COUNT :XXVII 

(FID!ure to ensure ilia! the con:: ::t:s;~:::~:urili Avenue Property included 

95. Pursuant to 40 C.P.R.§ 745.113(b)(5) each contract to lease target housing in which 

96. 

"one or more agents are involved in the transaction ... on behalf of the lessor" shall 

include as an attachment or within the c ntract a statement that: 

1. The agent has informed the 1\ ssor of the [lessor's] obligations under 42 
U.S.C. § 4852d; and 

n. The agent is aware of his/he~ duty to ensure compliance with the 
requirements of [40 C.F.R.~art 745, Subpart F]. ("Agent Statement"). 

The August 17, 2007 contract for lease IDfthe Fourth Avenue Property did not include 

the Agent Statement required by 40 C.FlR. § 745.113(b)(5). Compl. ,-r 89. An Agent 

Statement was included in a form later Jppended to such contract on June 5, 2008. 
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97. 

98. 

99. 

100. 

Respondent violated RLBPHRA Secti In l018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S. C. § 2689 L failing to ensure that the August I 7, 2007 

contract for the lease of the Fourth Ave[ue Property included, as an attachment or 

within the contract, the Agent Stat:::J~::::; 40 C.F.R. § 745.113(b )(5). 

(Failure to ensure that the contract for lease of the Fourth Avenue Property included 

the Certification of Accuracy) 

Pursuant to 40 C.F.R. § 745.113(b)(6) jach contract to lease target housing shall 

and lessees, certifying to the accuracy o their statements, to the best of their 

knowledge, along with the dates ofthe ignature." ("Certification of Accuracy"). 

The August 17, 2007 contract for lease lfthe Fourth Avenue Property did not include 

the Certification of Accuracy required t 40 C.F .R. § 7 45 .113(b )( 6). Com pl. ~ 90. A 

Certification of Accuracy was included ~n a form later appended to such contract on 

June 5, 2008. Id. 

Respondent violated RLBPHRA Sectioj 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bi failing to ensure that the August 17,2007 

contract for lease of the Fourth Avenue Property included, as an attachment or within 

the contract, the Certification of Accuraly required by 40 C.F.R. § 745.113(b)(6). 
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1 

GORDON RIVE PROPERTY 

COrNTXXIX 

(Failure to ensure that the contract fo 1 lease of the Gordon Drive Property included 

the Lead 

1 Pursuant to 40 C.F.R. § 745.113(b)(l), each contract to lease target housing shall 

include, as an attachment or within the ontract, a "Lead Warning Statement" 

containing the language set forth therei . 

The September 14, 2007 contract for lelse of the Gordon Drive Property did not 

include the Lead Warning Statement re~uired by 40 C.F.R. § 745.113(b)(1). Compl. 

~ 101. A Lead Warning Statement was included in a form later appended to such 

contract on June 19, 2008. Id. 

103. Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b~ failing to ensure that the September 14, 2007 

contract for the lease of the Gordon D+e Property included, as an attachment or 

within the contract, the Lead Warning Statement required by 40 C.F.R. 

§ 745.113(b)(1). 

COrNTXXX 

(Failure to ensure that the contract fori lease ofthe Gordon Drive Property included 

the Discla>sure Statement) 

I 04. Pursuant to 40 C .F .R. § 7 4 5 .I 13 (b )(2) 1•ch contract to lease target housing shall 

include, as an attachment or within the wntract: 

A statement by the lessor disclosing the presence of known lead-based paint 
and/or lead-based paint hazards in t'e target housing being leased or indicating no 
knowledge of the presence oflead-llased paint and/or lead-based paint hazards. 
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The lessor shall also provide any a ditional information available concerning the 
known lead-based paint and/or lea~-based paint hazards, such as the basis for the 
determination that lead-based paint and/or lead-based paint hazards exist, the 
location of the lead-based paint an~/or lead-based paint hazards and the condition 
of the painted surfaces. ("Disclosure Statement"). 

I The September 14, 2007 contract for Jere of the Gordon Drive Property did not 

include the Disclosure Statement requird by 40 C.P.R.§ 745.113(b)(2). Compl. 

,-r 102. A statement that the lessor has no knowledge of lead-based paint or lead-based 

paint hazards was included in a form 1Jer appended to such contract on June 19, 

106. 

107. 

108. 

2008. Id. 

Respondent violated RLBPHRA Sectior 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 br failing to ensure that the September 14, 2007 

contract for the lease of the Gordon Dte Property included, as an attachment or 

within the contract, the Disclosure Statjment required by 40 C.F .R. §745.113(b )(2). 

COUNT XXXI 

(Failure to ensure that the contract forllease of the Gordon Drive Property included 

the Di closure List) 

Pursuant to 40 C.F .R. § 7 4 5.113 (b )(3) tch contract to lease target housing shall 

include, as an attachment or within the 

1 

ontract, 

[a] list of any records or reports available to the seller pertaining to lead-based 
paint and/or lead-based paint hazar~s in the housing that have been provided to 
the lessee. If no such records or repiDrts are available, the lessor shall so indicate. 
("Disclosure List"). 

The September 14, 2007 contract for lease of the Gordon Drive Property did not 

include the Disclosure List required by fo C.F .R. § 7 45 .113(b )(3 ). Com pl. , I 03. A 

statement that the lessor has no reports r records pertaining to lead-based paint or 
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1 

lead-based paint hazards was included in a form later appended to such contract on 

June 19, 2008. Id. J 
Respondent violated RLBPHRA Secti n 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 J
1 

failing to ensure that the September 14, 2007 

contract for the lease of the Gordon Dr·ve Property included, as an attachment or 

within the contract, the Disclosure List required by 40 C.P.R. § 745.113(b)(3). 

COllJNT XXXII 

(Failure to ensure that the contract fo I lease of the Gordon Drive Property included 

the Receipt of I formation Statement) 

110. Pursuant to 40 C.P.R.§ 745.113(b)(4) ach contract to lease target housing shall 

111. 

112. 

include, as an attachment or within the ontract, "[a] statement by the lessee affirming 

receipt of the information set out in parlgraphs (b)(2) and (b)(3) of this section and 

the lead hazard information pamphlet r quired under 15 U.S.C. 2696" ("Receipt of 

Information Statement"). 

The September 14, 2007 contract for lease of the Gordon Drive Property did not 

include the Receipt oflnformation Statlment required by 40 C.P.R. § 745.113(b)(4). 

Com pl. ~ I 04. A Receipt of Informatiot Statement was included in a form later 

appended to such contract on June 19, ~008. Id. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the September 14,2007 

contract for lease of the Gordon Drive ~roperty included, as an attachment or within 

the contract, the Receipt of Information Statement required by 40 C.F .R. 

§ 745.113(b)(4). 
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11 

114. 

115. 

116. 

COINT XXXIII 

(Failure to ensure that the contract for lease of the Gordon Drive Property included 

the Agrnt statement) 

Pursuant to 40 C.F.R. § 745.113(b)(5) each contract to lease target housing in which 

"one or more agents are involved in th, transaction ... on behalf ofthe lessor" shall 

include as an attachment or within the 1ontract a statement that: 

i. The agent has informed the essor of the [lessor's] obligations under 42 
U.S.C. § 4852d; and I 

11. The agent is aware of hislhef duty to ensure compliance with the 
requirements of [40 C.F.R.~art 745, Subpart F]. ("Agent Statement"). 

The September 14,2007 contract for lease of the Gordon Drive Property did not 

include the Agent Statement required bl40 C.F.R. § 745.113(b)(5). Compl. ~ 105. 

An Agent Statement was included in a '10rm later appended to such contract on 

June 19, 2008. Id. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b} failing to ensure that the September 14, 2007 

contract for the lease of the Gordon Dri+e Property included, as an attachment or 

within the contract, the Agent Statemenl required by 40 C.F.R. § 745.113(b)(5). 

coukTXXXIV 

(Failure to ensure that the contract for fease of the Gordon Drive Property included 

the Certification of Accuracy) 

Pursuant to 40 C.F.R. § 745.113(b)(6) eLh contract to lease target housing shall 

include as an attachment or within the ctntract, "the signatures of the lessors, agents, 

and lessees, certifying to the accuracy of their statements, to the best of their 

knowledge, along with the dates of the slgnature" ("Certification of Accuracy"). 
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11 

11 

119. 

120. 

The September 14, 2007 contract for lelse of the Gordon Drive Property did not 

include the Certification of Accuracy r~quired by 40 C.P.R. § 745.113(b)(6). 

Compl. ~ 1 06. A Certification of AccuLcy was included in a form later appended to 

such contract on June 19,2008. Id. j 
Respondent violated RLBPHRA Secti In 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bl failing to ensure that the September 14,2007 

contract for lease of the Gordon Drive roperty included, as an attachment or within 

the contract, the Certification of Accuracy required by 40 C.P.R § 745.113(b)(6). 

VENABLE A tENUE PROPERTY 

co INTXXXV 

(Failure to ensure that the contract for tase of the Venable Avenue Property included 

the Lead Wirarning statement) 

Pursuant to 40 C.P.R. § 745.113(b)(1), ach contract to lease target housing shall 

include, as an attachment or within the Lntract, a "Lead Warning Statement" 

containing the language set forth thereil. 

The October 11, 2007 contract for lease of the Venable A venue Property did not 

include the Lead Warning Statement required by 40 C.P.R.§ 745.113(b)(1). 

Compl. ~ 117. A Lead Warning Statem nt was included in a form later appended to 

such contract on June 19,2008 [sic; the correct date is June 25, 2008]. 1 ld. 

121. Respondent violated RLBPHRA Sectio~1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bJ failing to ensure that the October 11, 2007 

1 The record indicates that the date should be June 25,2008, not June 19,2008, as June 25,2008 is the date that a 
disclosure statement, disclosure list, receipt of information sdtement, agent statement, and certificate of accuracy 
were later appended to the lease. See infra, p. 41-44. Therefor~, the anomalous reference to June 19,2008 was in 
error, pres~mably a misplaced reference to the date similar doF,uments were appended to the Gordon Drive Property 
lease. See supra, p. 36. This does not impact the decision in this matter. 
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122. 

contract for the lease of the Venable A enue Property included, as an attachment or 

within the contract, the Lead Warning , tatement required by 40 C.P.R. 

§ 745.113(b)(1). 

COUNT XXXVI 

(Failure to ensure that the contract for tase of the Venable Avenue Property included . 

the Disclfsure Statement) 

Pursuant to 40 C.P.R. § 745.113(b)(2) each contract to lease target housing shall 

include, as an attachment or within the bontract: 

A statement by the lessor disclosin~ the presence of known lead-based paint 
and/or lead-based paint hazards in the target housing being leased or indicating no 
knowledge of the presence oflead-~ased paint and/or lead-based paint hazards. 
The lessor shall also provide any adk·Htional information available concerning the 
known lead-based paint and/or leadlbased paint hazards, such as the basis for the 
determination that lead-based pain;b~d/or lead-based paint hazards exist, the 
location of the lead-based paint andfu~ lead-based paint hazards and the condition 
of the painted surfaces. ("Disclos e Statement"). 

123. The October 11, 2007 contract for leas of the Venable A venue Property did not 

124. 

include the Disclosure Statement requir d by 40 C.P.R. § 745.113(b)(2). 

Com pl. ~ 118. A statement that the les or has no knowledge of lead-based paint or 

lead-based paint hazards was included i a form later appended to such contract on 

June 25, 2008. Id. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the October 11,2007 

contract for the lease ofthe Venable Alnue Property included, as an attachment or 

within the contract, the Disclosure State1 ent required by 40 C.F .R. § 7 45 .113(b )(2). 

41 
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126. 

127. 

128. 

CO NTXXXVII 

(Failure to ensure that the contract for ease ofthe Venable Avenue Property included 

the nLclosure List) 

Pursuant to 40 C.F.R. § 745.113(b)(3) Lch contract to lease target housing shall 

include, as an attachment or within the ~ontract: 
A list of any records or reports available to the seller pertaining to lead­
based paint and/or lead-based paint\hazards in the housing that have been 
provided to the lessee. If no such refords or reports are available, the 
lessor shall so indicate. ("Disclosur List"). 

The October 11, 2007 contract for leas] ofthe Venable Avenue Property did not 

include the Disclosure List required by rO C.F .R. § 7 4 5 .113(b )(3 ). Compl. ~ 119. A 

statement that the lessor has no reports or records pertaining to lead-based paint or 

lead-based paint hazards was included il a form later appended to such contract on 

June 25, 2008. Id. 

Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the October 11,2007 

contract for the lease of the Venable A tnue Property included, as an attachment or 

within the contract, the Disclosure List required by 40 C.F.R. § 745.113(b)(3). 

CO,T XXXVIII 

(Failure to ensure that the contract for l€ase of the Venable Avenue Property included 

the Receipt ofllformation Statement) 

Pursuant to 40 C.F.R. § 745.113(b)(4) eLh contract to lease target housing shall 

include, as an attachment or within the 1ontract: 

A statement by the lessee affirming receipt of the information set out in 
paragraphs (b)(2) and (b)(3) ofthis Jection and the lead hazard 

42 



1 

130. 

131. 

132. 

information pamphlet required undrr 15 U.S.C. 2696." ("Receipt of 
Information Statement"). 

The October 11, 2007 contract for leas1 of the Venable A venue Property did not 

include the Receipt of Information Statement required by 40 C .F .R. § 7 45.113 (b)( 4 ). 

Compl. ~ 120. A Receipt oflnformatiob Statement was included in a form later 

appended to such contract on June 25, loo8. Id. 

Respondent violated RLBPHRA Sectiohi018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b~ failing to ensure that the October 11, 2007 

contract for lease of the Venable A venje Property included, as an attachment or 

within the contract, the Receipt oflnfolation Statement required by 40 C.F.R. 

§ 745.113(b)(4). 

COUNT :XXXIX 

(Failure to ensure that the contract for lLse ofthe Venable Avenue Property included 

the Ag1nt Statement) 

Pursuant to 40 C.F.R. § 745.113(b)(5) each contract to lease target housing in which 

"one or more agents are involved in the ransaction ... on behalf of the lessor" shall 

include as an attachment or within the c~mtract a statement that: 

i. The agent has informed the lLsor of the [lessor's] obligations under 42 
U.S.C. § 4852d; and ~ 

u. The agent is aware of his/her duty to ensure compliance with the 
requirements of [40 C.F.R. P rt 745, Subpart F]. ("Agent Statement"). 

The October 11, 2007 contract for lease bf the Venable A venue Property did not 

include the Agent Statement required by 40 C.F.R. § 745.113(b)(5). Compl. ~ 121. 

An Agent Statement was included in a form later appended to such contract on June 

25, 2008. Id. 
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I 
I 
I 

133.i 

134. 

135. 

Respondent violated RLBPHRA Sectir l018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 y failing to ensure that the October 11, 2007 

contract for the lease of the Venable A enue Property included, as an attachment or 

within the contract, the Agent Stateme \t required by 40 C.P.R.§ 745.113(b)(5). 

COUNT XL 

(Failure to ensure that the contract for I ase of the Venable Avenue Property included 

the Certific tion of Accuracy) 

Pursuant to 40 C.P.R. § 745.113(b)(6) each contract to lease target housing shall 

include as an attachment or within the tntract, "the signatures of the lessors, agents, 

and lessees, certifying to the accuracy olf their statements, to the best of their 

knowledge, along with the dates of the signature" ("Certification of Accuracy"). 

The October 11, 2007 contract for !easel of the Venable Avenue Property did not 

include the Certification of Accuracy reruired by 40 C.F.R. § 745.ll3(b)(6). 

Compl. ,-r 122. A Certification of Accu cy was included in a form later appended to 

such contract on June 25, 2008. Id. 

136. Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bJ failing to ensure that the October 11, 2007 

contract for lease ofthe Venable Avenue Property included, as an attachment or 

1 within the contract, the Certification of lccuracy required by 40 C.F .R. 

§ 745.113(b)(6). 
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137. 

138. 

139. 

JONES AVENUE PROPERTY 

c IUNTXLI 

(Failure to ensure that the contract fo lease of the Jones Avenue Property included 

Pursuant to 40 C.F.R. § 745.113(b)(l), each contract to lease target housing shall 

include, as an attachment or within the Lntract, a "Lead Warning Statement" 

containing the language set forth thereil. 

The October 24, 2007 contract for lease! of the Jones A venue Property did not include 

the Lead Warning Statement required bt 40 C.F.R. § 745.113(b)(l). Compl. ~ 133. 

A Lead Warning Statement was include~ in a fonn later appended to such contract on 

June 19, 2008 [sic; the correct date is Jte 24, 2008].' ld. 

Respondent violated RLBPHRA Sectiom 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 bt failing to ensure that the October 24,2007 

contract for the lease ofthe Jones AvenJe Property included, as an attachment or 

within the contract, the Lead WarningS atement required by 40 C.F.R. 

§ 745.113(b)(l). 

CO NTXLII 

(Failure to ensure that the contract for lease of the Jones Avenue Property included 

the Disclolure Statement) 

140. Pursuant to 40 C.F.R. § 745.113(b)(2) elch contract to lease target housing shall 

, include, as an attachment or within the cfntract: 

2 The record indicates that the date should be June 24, 2008, not June 19, 2008, as June 24, 2008 is the date that a 
disclosure statement, disclosure list, receipt of information statement, agent statement, and certificate of accuracy 
were later appended to the lease. See infra, p. 45-49. Therefor~, the anomalous reference to June 19, 2008 was in 
error, presumably a misplaced reference to the date similar do~uments were appended to the Gordon Drive Property 
lease. See supra, p. 36. This does not impact the decision in tHis matter. 
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141. 

142. 

143. 

A statement by the lessor disclosing the presence of known lead-based paint 
and/or lead-based paint hazards in the target housing being leased or indicating no 
knowledge of the presence oflead-~ased paint and/or lead-based paint hazards. 
The lessor shall also provide any a~ditional information available concerning the 
known lead-based paint and/or lead based paint hazards, such as the basis for the 
determination that lead-based paint and/or lead-based paint hazards exist, the 
location of the lead-based paint and or lead-based paint hazards and the condition 
of the painted surfaces. ("Disclosute Statement"). 

The October 24, 2007 contract for le1 of the Jones Avenue Property did not include 

the Disclosure Statement required by 4ID C.F.R. § 745.113(b)(2). Compl. ~ 134. A 

statement that the lessor has no knowlehge of lead-based paint or lead-based paint 

hazards was included in a form later apbended to such contract on June 24, 2008. Id. 

Respondent violated RLBPHRA Sectiob1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b~ failing to ensure that the October 24, 2007 

contract for the lease of the Jones Avenle Property included, as an attachment or 

, within the contract, the Disclosure Statj\ment required by 40 C.F.R. § 745.113(b)(2). 

COllJNT XLIII 

(Failure to ensure that the contract for lease of the Jones Avenue Property included 

the Disclosure List) 

Pursuant to 40 C.F.R. § 745.113(b)(3) elch contract to lease target housing shall 

include, as an attachment or within the lontract: 

A list of any records or reports availlble to the seller pertaining to lead­
based paint and/or lead-based paint ~azards in the housing that have been 
provided to the lessee. If no such redords or reports are available, the 
lessor shall so indicate." ("Disclosur List"). 

'I 

144. ! The October 24, 2007 contract for lease of the Jones Avenue Property did not include 

the Disclosure List required by 40 C.F. '· § 745.113(b)(3). Compl. ~ 135. A 

statement that the lessor has no reports r records pertaining to lead-based paint or 
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lead-based paint hazards was included in a form later appended to such contract on 

June 24, 2008. Id. 

Respondent violated RLBPHRA Sectir 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S. C. § 2689 L failing to ensure that the October 24, 2007 

contract for the lease of the Jones Avenue Property included, as an attachment or 

within the contract, the Disclosure List required by 40 C.F .R. § 7 45 .113(b )(3 ). 

COUNTfLIV 
(Failure to ensure that the contract for lease ofthe Jones Avenue Property included the Receipt 

146. 

147. 

148. 

of Information Statement) 

Pursuant to 40 C.P.R.§ 745.113(b)(4) each contract to lease target housing shall 

include, as an attachment or within the II ontract: 

A statement by the lessee affirming receipt of the information set out in 
paragraphs (b)(2) and (b)(3) of this ection and the lead hazard 
information pamphlet required unddr 15 U.S.C. 2696." ("Receipt of 
Information Statement"). 

The October 24, 2007 contract for lease of the Jones Avenue Property did not include 

1 the Receipt oflnformation Statement rei uired by 40 C.P.R. § 745.113(b)(4). 

Compl. ~ 136. A Receipt oflnformation Statement was included in a form later 

appended to such contract on June 24, 2r08. Id. 

Respondent violated RLBPHRA Sectio 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b1 failing to ensure that the October 24, 2007 

contract for lease of the Jones A venue P!roperty included, as an attachment or within 

the contract, the Receipt of Information tatement required by 40 C.F .R. 

§ 745.113(b)(4). 
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149. 

150 .. 

(Failure to ensure that the contract fo lease of the Jones Avenue Property included 

Pursuant to 40 C.F.R. § 745.113(b)(5) ~ach contract to lease target housing in which 

"one or more agents are involved in th, transaction ... on behalf of the lessor" shall 

include as an attachment or within the rntract a statement that: 

i. The agent has informed the lessor of the [lessor's] obligations under 42 
U.S.C. § 4852d; and I 

n. The agent is aware of his/her duty to ensure compliance with the 
I 

requirements of [40 C.F.R.~art 745, Subpart F]. ("Agent Statement"). 

The October 24,2007 contract for leas~ of the Jones Avenue Property did not include 

the Agent Statement required by 40 C.,.R. § 745.113(b)(5). Compl. ~ 137. An 

Agent Statement was included in a form later appended to such contract on June 24, 

2008. Id. 

151., Respondent violated RLBPHRA Section 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 b} failing to ensure that the October 24,2007 

contract for the lease ofthe Jones Avenie Property included, as an attachment or 

within the contract, the Agent Statemenl required by 40 C.F.R. § 745.113(b)(5). 

COJNTXLVI 

(Failure to ensure that the contract for fease of the Jones Avenue Property included 

the Certification of Accuracy) 

152. 
1 

Pursuant to 40 C.F.R. § 745.113(b)(6) eLh contract to lease target housing shall 

include as an attachment or within the ctntract, "the signatures of the lessors, agents, 

and lessees, certifying to the accuracy of their statements, to the best of their 

knowledge, along with the dates of the s!'gnature" ("Certification of Accuracy"). 
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153 The October 24, 2007 contract for lease ofthe Jones Avenue Property did not include 

the Certification of Accuracy required ty 40 C.F.R. § 745.113(b)(6). Compl. ~ 138. 

A Certification of Accuracy was incluiled in a form later appended to such contract 

on June 24, 2008. Id. 

154. Respondent violated RLBPHRA Sectio\n 1018(b)(5), 42 U.S.C. § 4852d(b)(5), and 

TSCA Section 409, 15 U.S.C. § 2689 br failing to ensure that the October 24, 2007 

contract for lease of the Jones Avenue ~roperty included, as an attachment or within 

the contract, the Certification of Accurry required by 40 C.F .R. § 7 45.113 (b)( 6). 

RESPONDENT'S CiriL PENALTY LIABILITY 

155. Respondent's failure to comply with the requirements of 40 C.F.R. Part 745, Subpart 

F, constitutes a violation ofTSCA SectLn 409, 15 U.S.C. § 2689, for which 

Respondent is liable for civil penalties Jnder TSCA Section 16, 15 U.S.C. § 2615. 

156. · Respondent's failure to file a timely Anlwer to the Complaint or otherwise respond to 

, the Complaint is grounds for the entry t a default order against the ResJX>ndent 

assessing a civil penalty for the violations described above. See 40 C.F.R. § 22.17(a). 

157. Respondent's failure to file a response t\ Complainant's Motion for Default is 

deemed a waiver of Respondent's right o object to the issuance of this Order. See 40 

C.F.R. § 22.16(b). 

DETERMINATION OF CIVIL PENALTY AMOUNT 

158. Complainant requests the assessment of a civil penalty in the amount of twenty six 

thousand, five hundred and ten dollars ($26,51 0.00) for the TSCA violations alleged 

in the Complaint. The proposed penalty is based upon Complainant's consideration 

ofthe statutory penalty factors set forth in Section 16 ofTSCA, 15 U.S.C. § 2615, 
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with specific reference to EPA's December 2007 Section 1018 Disclosure Rule 

Enforcement Response and Penalty Pollicy ("ERP"). Section 16 ofTSCA, 15 U.S.C. 

§ 2615, requires EPA to "take into acc,unt the nature, circumstances, extent, and 

gravity of the violations alleged and, with respect to the violator, ability to pay, effect 

on ability to continue to do business, jy history of prior such violations, the degree 

of culpability, and other such matters J justice may require" (the "TSCA statutory 

penalty factors"). Pursuant to the May 9, 1997 memorandum by EPA Assistant 

Administrator Steven A. Herman entitled, Modifications to EPA Penalty Policies to 

Implement the Civil Monetary InformaJion Rule, penalties for violations cited in the 

Complaint which occurred after Jan, 30, 1997 were increased by I 0% to reflect 

the increase in the statutory maximum _Renalty. 

!59. The ERP provides a rational, consistent\ and equitable methodology for applying the 

statutory penalty factors enumerated above to the specific facts and circumstances of 

this case. Under the ERP, the penalty cLculation relies primarily on two 

components: the "circumstances" level Ld the "extent" level. The "circumstance" 

level looks at the relative risk that the virlation would impair the purchaser's or 

lessee's ability to evaluate the risks oflead exposure at the property. Circumstance 

levels range from Level I to Level 6, + Level I being the most serious. The 

"extent" level focus is on the overall int~nt of the rule, which is to prevent childhood 

lead poisoning. More specifically, the" xtent" level looks at the nature of the 

persons potentially exposed to lead pain hazards, with the highest levels being 

assigned where the most vulnerable per ons (young children and/or pregnant women) 

will occupy the premises. 
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160. The penalty proposed by Complainant in this matter was based upon Respondent's 

failure to comply with certain provisioJs of the 40 C.P.R. Part 745, Subpart F. Mot. 

for Default, 1. Pursuant to 40 C.P.R.§ 22.14(a)(4)(ii), Complainant provided an 

explanation of the number and severity of the violations in the Complaint. Id. at 9-14. 

Complainant has not obtained information on whether or not children or pregnant 

women were living in any of the propetes at issue. Respondent's failure to file an 

Answer or otherwise respond to the Complaint or Motion for Default has made it 

impossible for Complainant to engage t discovery to determine whether or not 

children or pregnant women were living in any of the properties. Complainant opted 

to give Respondent the benefit of the d+bt and assume that no such individuals were 

living at the properties. Consequently, the extent level for all violations is "minor" 

under the ERP. Id. at 9. Therefore, the lxplanations and associated penalty proposals 

are as follows: 

A. Violations of 40 C.P.R.§ 745.113(a~(4): Violations of the requirements set forth 
at 40 C.P.R.§ 745.113(a)(4) are deebed to represent a "medium" probability of 
impairing a purchaser's ability to as~ess the information required to be disclosed 
and are characterized as Circumstanfe Level4 Violations in the ERP. Failure to 
obtain a statement confirming the purchaser received disclosure of known lead 
hazards (or a statement that the owntr has no knowledge of the presence of such 
hazards) prevents both Complainant and Respondent from being able to 
accurately ascertain whether require disclosures occurred thus creating a 
moderate risk that the purchaser wa~not adequately informed of the hazards As 
a result, each of the violations alleg d in Counts 1 and 3 have been assessed as 
Circumstance Level 4 violations. U der the ERP a Level 4 violation with a minor 
extent level is assessed a $520 penalty. --

B. Violations of 40 C.P.R. § 745.113(a)(5) :Violations of the requirements set forth 
at 40 C.P.R.§ 745.113(a)(5) are deetned to represent a "medium" probability of 
impairing a purchaser's ability to as Jess the information required to be disclosed 
and are characterized as Circumstan~e Level 4 violations in the ERP. The failure 
to obtain a statement verifying that the purchaser received or waived the 
opportunity to conduct a risk assessrtent prevents an accurate determination as to 
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whether the purchaser understood that such an opportunity was offered, and 
creates a moderate risk that the purJhaser was not adequately aware of the 
hazards. As a result, each of the vi~ lations alleged in Counts 2 and 4 have been 
assessed as Circumstance Level 4 violations. Under the ERP a Level 4 violation 
with a minor extent level is assessed a $520 penalty. --

C. Violations of 40 C.P.R.§ 745.113(J)(l): Violations of the requirements set forth 
at 40 C.P.R.§ 745.113(b)(l) are de~med to represent a "high" probability of 
impairing a lessee's ability to assesJ the information required to be disclosed and 
are characterized as Circumstance Uevel 2 violations in the ERP. The failure to 
provide the required Lead Warning \Statement deprived each ofthe tenants, before 
they became obligated under the le~se, of information they could have used to 
assess whether to enter into the leasf and to better protect themselves and their 
families, including warnings that exposure to lead-based paint can be particularly 
harmful to pregnant women and yo1ng children, warnings as to the specific 
exposure of pathways from lead-based paint (i.e. paint, paint chips, and paint 
dust). The violation leads to a high 1probability of impairing the ability of the 
tenant to make an informed decisiorL As a result, each of the violations alleged in 
Counts 5, 11, 17, 23, 29, 35, and 41 have been assessed as Circumstance Level2 
violations. Under the ERP a Level 2 violation with a minor extent level is 
assessed a $1,550 penalty. 

D. Violations of 40 C.P.R. § 745.113(b (2) : Violations of the requirements set forth 
at 40 C.P.R. § 745.113(b)(2) are de med to represent a "medium" probability of 
impairing a lessee's ability to assess\-the information required to be disclosed and 
are characterized as Circumstance Lfvel 3 violations in the ERP~ The failure to 
inform the tenants of known lead hazards or to state that the owner has no 
knowledge of the presence of such Hazards deprived each of the tenants, before 
they became obligated under the lea~e, of information they could have used to 
assess whether to enter in to the leas~ and to better protect themselves and their 
families. As a result, each of the vi9lations alleged in Counts 6, 12, 18, 24, 30, 
36, and 42 ofthis Complaint have b~en assessed as Circumstance Level3 
violations. Under the ERP a Level 3 violation with a minor extent level is 
assessed a $770 penalty. 

E. Violations of 40 C.P.R. § 745.113(b (3) :Violations of the requirements set forth 
at 40 C.P.R.§ 745.113(b)(3) are deebed to represent a "low" probability of 
impairing a lessee's ability to assess !the information required to be disclosed and 
are characterized as Circumstance Level 5 violations in the ERP. The failure to 
obtain a statement confirming that tHe lessee received the disclosure of known 
lead hazards (or statement that the o~er has no knowledge of the presence of 
such hazards) prevents both Complainant and the Respondent from being able to 
accurately determine ifthe required tlisclosures occurred and thus creates a 
significant but relatively low risk th~t the purchaser was not adequately informed 
ofthe hazards. As a result, each ofthe violations alleged in Counts 7, 13, 19, 25, 
31, 3 7, and 43 of this Complaint havb been assessed as Circumstance Level 5. 
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Under the ERP a Level 5 violation [ith a minor extent level is assessed a $260 
penalty. 

F. Violations of 40 C.P.R.§ 745.113(Th)(4): Violations of the requirements set forth 
at 40 C.P.R.§ 745.113(b)(4) are debmed to represent a "medium" probability of 
impairing a lessee's ability to asses~ the information required to be disclosed and 
are characterized as Circumstance rlevel 4 violations in the ERP. The failure to 
obtain a statement confirming that ¥e lessee received a lead hazard pamphlet and 
the disclosure of known lead hazards (or statement that the owner has no 
knowledge of the presence of such hazards) prevents both Complainant and the 
Respondent from being able to accJrately determine if the required disclosures 
occurred and thus creates a significkt but low risk that the lessee was not 
adequately informed ofthe hazards. As a result, each of the violations alleged in 
Counts 8, 14, 20, 26, 32, 38, and 44 of this Complaint have been assessed as 
Circumstance Level 4 violations. qnder the ERP a Level 4 violation with a minor 
extent level is assessed a $520 penalty. 

G. Violations of40 C.F.R. § 745.113(~)(5): Violations of the requirements set forth 
at 40 C.P.R.§ 745.113(b)(5) are deemed to represent a "low" probability of 
impairing a lessee's ability to asses~ the information required to be disclosed and 
are characterized as Circumstance ~evel 5 violations in the ERP. The failure of 
an agent to document that it informed the lessor of its obligations prevents an 
accurate determination as to whethe~ the lessor was made aware of those 
obligations, thus creates a significarlt but relatively low risk that the lessor did not 
adequately inform the tenants of the I hazards. As a result, each of the violations 
alleged in Counts 9, 15, 21, 27, 33, J9, and 45 of this Complaint have been 
assessed as Circumstance Level 5. Vnder the ERP, a Level 5 violation with a 
minor extent level is assessed a $26(!) penalty. 

I 
H. Violations of 40 C.P.R. § 745.113(b~(6) :Violations of the requirements set forth 

at 40 C.P.R. § 745.113(b)(6) are de~med to represent a "low" probability of 
impairing a lessee's ability to assess the information required to be disclosed and 
are characterized as Circumstance L vel 6 violations in the ERP. The failure to 
obtain signatures from all of the relervant parties makes it difficult to assess 
whether the other disclosure requirements were complied with, and thus creates a 
significant but relatively low risk th~t the lessees were not adequately informed of 
the hazards. As a result, each of the yiolations alleged in Counts 10, 16, 22, 28, 
34, 40, and 46 of this Complaint havle been assessed as Circumstance Level 6. 
Under the ERP a Level 6 violation ith a minor extent level is assessed a $130 
penalty. 
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Counts 

1-2 

3-4 

5-10 

11-16 

17-22 

23-28 

29-34 

35-40 

41-46 

The penalty requested can be summariz:ed as follows: 

I 

'I 113(~31 i 113(a)(l) 113(a)(2l 113_00{_4}_ 11~~ 113(a)(6) Totals 

Sales Properties I 

612 Margaret Street, 

I Charleston, WV - - - $520.00 $520.00 - $1,040.00 
41 Marilynn Road, 

I Scott Depot, WV - - - $520.00 $520.00 - $1,040.00 
' 

I 

Rental Properties 113(b)(l) 13(b)(2) 1liJ(b)(3) 113(b)(4) 113(b)(5) 113(b)(6) 

5114 Dean Drive, 
t60.00 Crosslanes, WV $1,550.00 $770.00 $520.00 $260.00 $130.00 $3,490.00 

119 Washington 

J260.00 
A venue, Dunbar 
wv $1,550.00 $770.00 $520.00 $260.00 $130.00 $3,490.00 
1433 Mountain 

I Road, Charleston, 
wv I $1,550.00 $770.00 $260.00 $520.00 $260.00 $130.00 $3,490.00 
1422 Fourth 

I A venue, Charleston, 
wv $1,550.00 $770.00 $260.00 $520.00 $260.00 $130.00 $3,490.00 
649 Gordon Drive, 

J260.00 
Charleston, WV 

$1,550.00 $770.00 $520.00 $260.00 $130.00 $3,490.00 
4614 Venable 

~60.00 A venue, Charleston, 
wv $1,550.00 $770.00 $520.00 $260.00 $130.00 $3,490.00 
4308 Jones A venue, 

J60.00 
South Charleston, 
wv . $1,550.00 $770.00 $520.00 $260.00 $130.00 $3,490.00 

! 
I 

I TOTAL PENALTY $26,510.00 

162. , Complainant does not propose to make I. y adjustments to the penalty under the 

factors set forth in the ERP. Id. at 14. 

Respondent's AIJility to Pay 

The burden to raise and prove an inability td pay a penalty rests with the Respondent. "If 

h R ! d h . b d f . ~ I d d' . . b'l' . 'I t e esp~n ent as not met Its ur en o gomg 10rTar regar mg Its ma 1 tty to pay a CIVI 

penalty, the complainant carries no burden on this issue; the respondent will be deemed able to 

pay the maximum statutory penalty." 56 Fed. Reg.19996, 30006 (July 1, 1991); see also, In the 
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Matter of Mr. William J. Fabrick, 3224 Old West inster Pike, Finksburg, Md. 21048, No. 

CWA-III-208, 2000 WL 166091, *5 (E.P.A. Apr. k5, 2000) (granting a default motion and 

fmding ;.hat the respondent had the ability to pay i\ e proposed penalty because the record was 

"devoidof any evidence to the contrary"). TheE vironmental Appeals Board ("E.A.B.") 
i 

consistently has held that a respondent's ability to pay a proposed penalty may be presumed until 

it is put lt issue by a respondent. In re Spitzer Grelt Lakes Ltd., 9 E.A.D. 302, 219-21 (E.A.B. 

2000). ~urthermore, where a respondent does not laise its ability to pay as an issue in an answer 

' ~ ' 

to a complaint and does not produce any evidence o support such a claim, a complainant may 

properly
1 

argue-and the presiding officer may con\lude-that any objection to the penalty based 
I • 

' 

upon ability to pay has been waived and that no penalty reduction is warranted. Id.; see also In 

re Chempace Corp., 9 E.A.D. 119, 10 n.20 (E.A.B. 2000); In re Antkiewicz, 8 E.A.D. 218,219-

40 (E.A.B. 1999); In reNew Waterbury, Ltd., 5 E.,.D. 529, 541-42 (E.A.B. 1994). 

The official record is devoid of any information submitted by Respondent raising 

inability to pay the penalty assessed in this matter. Since any financial information otherwise 

i 

contained in the record is not otherwise dispositivej I find that Respondent is able to pay. 

CONCLUSION 

Complainant proposes a penalty of $26,51 oloo against Respondent for the violations 

alleged in the Complaint in accordance with the statutory factors set forth at Section 16 of 

TSCA, 15 U.S.C. § 2615. 
' 

I have determined that the penalty amount of $26,510.00 proposed by Complainant and 
I 

requested in the Motion for Default is not inconsist~nt with TSCA and the record in this 

proceedi~g and is appropriate based on the record ld Section 16 ofTSCA, 15 U.S.C. § 2615. 
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ORDER 

~ursuant to the Consolidated Rules at 40 clF.R. Part 22, including 40 C.P.R. § 22.17, 

Compla~nant's Motion for Default is hereby GRAlTED, and Respondent is hereby ORDERED 
i 

as follows: 

1 
i 
I 

Respondent is hereby assessed a civil penalty in the amount of twenty-six thousand, 

five hundred and ten dollars ($26,51 O.ob) and ordered to pay the civil penalty as 

directed in this Order. 

2 Respondent shall pay the civil penalty to the "United States Treasury" within thirty 

(30) days after this Default Order has btcome fmal. See, 7 below. Respondent may 

use the following means for penalty pa~ment: 

a. All payments made by check antl sent by Regular U.S. Postal Service Mail 
shall be addressed and mailed t : 

U.S. Environmental Prot ction Agency 
Fines and Penalties 
Cincinnati Finance Center 
P.O. Box 979077 I 

St. Louis, MO 63197-9000 

Contact: Craig Steffen-1513-587-2091) 

b. All payments made by check an 1 sent by Private Commercial Overnight 
Delivery service shall be addresJed and mailed to: 

U.S. Environmental ProtLtion Agency 
Fines and Penalties 
U.S. Bank 
1 005 Convention Plaza 
Mail Station SL-MO-C26L 
St. Louis, MO 631 01 l 
Contact: Craig Steffen- 513-587-2091) 

c. All payments made by electroniJ wire transfer shall be directed to: 

Federal Reserve Bank ofkew York 
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ABA= 021030004 
Account= 69010727 
SWIFT address= FRNYUS33 
33 Liberty Street 
New York, NY 10045 

(Field Tag 4200 of the F dwire message should read "D 68010727 
Environmental Protectio Agency") 

d. All electronic payments made !Lough the automated clearinghouse (ACH), 
also known as Remittance Expr~ss (REX), shall be directed to: 

U.S. Treasury REX I Cjhlink ACH Receiver 
ABA = 051 036706 I 

Account No.: 310006 Environmental Protection Agency 
CTZX Format Transactibn Code 22- Checking 

Physical location of the Ls. Treasury facility: 
5700 Rivertech Court 
Riverdale, MD 20737 

Contact for ACH: John Schmid- (202-874-7026) 

e. On-Line Payment Option: 

WWW.PAY.GOV 
Enter "sfo 1.1" in the search field. 
Open form and comp ete required fields. 

3 At the same time that payment is made, Respondent shall mail copies of any 

corresponding check, or written notifica ion confirming any electronic fund transfer 

or online payment, as applicable, to: 

Ms. Lydia Guy 
Regional Hearing Clerk 
U.S. Environmental Protection gency 
Region III (Mail Code 3RCOO) 
1650 Arch Street 
Philadelphia, PA 19103-2029 

and 
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Benjamin D. Fields 
Senior Assistant Regional Cou sel 
U.S. Environmental Protection Agency 
Region III (Mail Code 3RCOO) 
1650 Arch Street 
Philadelphia, PA 19103-2029 

4 Along with its civil penalty remittance made pursuant to ~ 2, above, and with the 

copy of the check or written notificatiol (confirming any electronic fund transfer or 

online payment) sent pursuant to~ 3, iLediately above, Respondent shall include a 

transmittal letter identifying the captioJ (In re Dobbins, Fisher & Pittman Associates, 

Inc.) and the docket number (TSCA-03L010-0325) ofthis action. 

5 In the event of failure by Respondent t~ make payment as directed above, this matter 

may be referred to a United States Attorney for recovery by appropriate action in 

United States District Court. 

6. Pursuant to the Debt Collection Act, 31 U.S.C. § 3717, EPA is entitled to assess 

interest and penalties on debt owed to tfl.e United States and a charge to cover the cost 

I of processing and handling a delinquen \ claim. 

I 

7. This Default Order constitutes an Initia Decision, as provided in 40 C.P.R. 

, §§ 22.17(c) and 22.27(a). This Initial lecision shall become a Final Order forty-five 

(45) days after it is served upon the Complainant and Respondent unless: (1) a party 

I 

I appeals this Initial Decision to the E.A.IB. in accordance with 40 C.P.R. § 22.30,3 (2) 

a party moves to set aside the Default older that constitutes the Initial Decision, or 

3 Under 40 C.P.R. § 22.30, any party may appeal th1s Order by filing an original and one copy of 
a notice of appeal and an accompanying appellate ~rief with the Environmental Appeals Board 
within thirty (30) days after this Initial Decision is served upon the parties. 
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(3) the Environmental Appeals Board lects to review the Initial Decision on its own 

initiative. See 40 C.P.R. § 22.27(c). 

IT IS SO ORDERED 

Date 
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Renee Sarajian 
Regional Judicial Officer 
U.S. EPA, Region III 



. CERTIFICATE OF SERVICE 

This Initial Decision and Default Order (DLket No.: TSCA-03-2010-0325) was served 

on the date below, by the manner indicated, to the following people: 

VIA HAND DELIVERY: 

Benjamin D. Fields 
Senior Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region III (Mail Code 3RCOO) 
1650 Arch Street 
Philadelphia, PA 19103-2029 

VIA CERTIFIED MAIL/RETURN RECEIPT REQUESTED: 

Bradley Pittman, President 
Dobbins, Fisher & Pittman Associates, Inc. 
d/b/a Dobbins, Fisher & Pittman Realtors 
339 3rd Avenue 
South Charleston, WV 25303 

VIA EPA POUCH: 

Eurika Durr 
Clerk of the Board 
Environmental Appeals Board (MC 11 03B) 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460-0001 

Date 
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Lydia Guy 
Regional Hearing Clerk (3RCOO) 
U.S. EPA, Region III 
1650 Arch Street 
Philadelphia, PA 19103-2029 


